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TORRUELLA, Circuit Judge. Appellant Donal d P. Desir was

convi ct ed on charges of conspiracy and attenpt to possess cocaine wth
theintent todistribute. After sentencing, Desir filed a Rul e 33
nmotion for a new trial based on newy discovered evidence. The
district court, after an evidentiary hearing, deni ed appellant’'s notion
for failureto satisfy the "newy di scovered evi dence" standard. Desir
t hen appeal edto this Court. Because we findthat the district court's
deni al of the noti on was not an abuse of di scretion, we hereby affirm

Backar ound

On October 30, 1997, Desir was arrested on charges of
conspiracy and attenpt to possess cocaine with the intent to
di stribute. Appellant retained an experienced crim nal defense
attorney, David Gcilline, as his counsel. On January 6, 1998, ajury
was i npanel ed before a magi strate judge. Neither appellant nor his
counsel objected to the magi strate judge conducting the inpanel

One of the jurors sel ected was Bruno Sukys, who i dentified
hi nsel f as a Social Services Director at the International |Institute of
Rhode | sl and, an organi zation that, inter alia, provides inmgration
assi stancetonon-citizens. Duringvoir dire, thejurors were asked
whet her they knew appellant. Sukys did not indicate any prior
knowl edge of or acquai ntance with Desir.

The jury found Desir guilty, and he was sentenced to 240

nmont hs' i nprisonnent on June 5, 1998. Mre than a year later, inJuly
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of 1999, appellant, acting pro se, filed a Rule 33 notion for a new
trial based on new y di scovered evi dence. Appellant citedtwo grounds
for his nmotion: (1) that he was deprived of hisright toafair and
i mpartial jury because Sukys knew hi mand had knowl edge of a previ ous
convi cti on, whi ch bi ased hi magai nst appell ant; and (2) t hat he was
deprived of his right to have an Article Ill judge, rather than a
magi strate judge, conduct voir dire.

After the district court concluded that an evidentiary
heari ng woul d be required, Desir retained John P. Larochelle as his
counsel. At the hearing, on Septenber 29 and October 2, 2000,
appel | ant clained a prior connectionw th juror Sukys. Desir asserted
t hat Sukys had previ ously assi sted hi mand his famly ininmgration
matters, but that he di d not recogni ze Sukys duri ng i npanel nent because
Sukys was wearing a suit and had a different haircut. The district
court determ ned that appel | ant' s expl anati on was not credi bl e because
Sukys identifiedhinmself incourt and appel | ant and attorney G cilline
had specifically discussed the desirability of having Sukys as a juror.
Mor eover, appellant's sisters, Mchelle Larracuente and Nadi ne Desir,
who bot h attended appel lant' s trial, recogni zed Sukys and nenti oned hi s
presence to Desir. Therefore, the district court determ ned t hat
appel I ant wai ved any cl aimto a newtrial because he voluntarily chose
not to chal | enge Sukys under the belief that Sukys woul d be favorably

inclined towards him



The district court further determ ned that there was no
credi bl e evidence to support Desir's allegation that Sukys had
know edge of Desir's prior conviction or was predi sposedto findhim
guilty. Asaresult, thedistrict court deniedthe notion for anew
trial on appellant's "new y di scovered evi dence" of juror m sconduct or
bi as.

The district court al so deni ed appel |l ant' s notion for a new
trial on the "newy di scovered evidence" that voir dire had been
conduct ed by a nagi strat e judge, as opposedto an Article lll judge.
The district court deni ed the noti on because neit her appel | ant nor his
counsel contenporaneously objected to inpanel nent by the nagistrate.

Desir appeal s the denial of his notionfor anewtrial on
bot h grounds. He further clainms that the district court abusedits
discretion by ordering attorney Gcillinetotestify at the evidentiary
hearing, inviolationof the attorney-client privilege, astoDesir's
knowl edge of the jurors.

Di scussi on

Rul e 33 permts a defendant, inlight of newmy di scovered
evidence, tofileanotionfor anewtrial withinthree years of the
verdict. Fed. R Crim P. 33. Acourt nmay grant defendant's notion
"if theinterests of justicesorequire." 1d. W have held that a
def endant seeking a newtrial based on new y di scover ed evi dence nust

prove four factors: (1) the newl y di scovered evi dence was unknown or
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unavail able at thetime of trial; (2) the defendant was duly dili gent
intryingtodiscover it; (3) the evidence was material; and (4) the
evi dence was such that it woul d probably result in an acquittal upon

retrial. See United States v. Conley, 249 F. 3d 38, 45 (1st G r. 2001);

see also United States v. Levy- Cordero, 67 F. 3d 1002, 1018 (1st Cir.

1995); United States v. Wight, 625 F. 2d 1017, 1019 (1st G r. 1980).

| f the defendant fails to prove any one of these four factors, the

noti on nust be deni ed. See Conl ey, 249 F. 3d at 45 (noting that the

"remedy of a new trial nust be used sparingly, and only where a
m scarriage of justice would otherw se result").

| n det er m ni ng whet her or not t he def endant has satisfiedthe
four-factor test, the district court "has broad power to wei gh t he
evi dence and assess the credibility of boththew tnesses. . . [and
the] 'new evidence.” W.ight, 625 F. 2d at 1019. Denial of anewtri al
will be affirmed unless the court has "manifestly abused its
di scretion.” 1d.
A.  Juror M sconduct or Bias

Appel I ant cl ai s t hat he was unawar e t hat Sukys was a nenber
of thejuryuntil after thetrial had ended. Therefore, he asserts
that thisinformation, which potentially supports aclaimfor juror
bi as or m sconduct because of the prior rel ationshi p bet ween Sukys and
Desir, is "newy di scovered evi dence” withinthe meani ng of Rul e 33.

After an evidentiary hearing on appellant's notion, however, the
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district court determ ned that Desir's clai mwas not credi bl e and t hat
he was aware of Sukys' presence on the jury.

On appeal, atrial court's "findings of fact will not be
overturned unl ess they are wi t hout any support intherecord.” Wight,
625 F. 2d at 1019. The record i ndi cates that Sukys i dentified hinself
by nanme, occupati on, and pl ace of enpl oynent during jury i npanel nent.
I n addition, Desir discussed Sukys with his attorney, and Desir's
sister Nadinetestifiedthat shetold Desir of Sukys' presence. Gven
t hi s evi dence, we cannot say that the district court's determ nation
t hat Desir had knowl edge of Sukys' presence onthe jury was "w t hout
any support in the record.”

Thus, acceptingthe district court's findingof fact that
Desir did recogni ze Sukys at i npanel nent, we agree that thereis no
"new y di scovered" evidence to support a clai mfor juror m sconduct or
bias. Rather, if Desir recogni zed Sukys during jury i npanel nent, then
t he facts supporting his potential claimfor juror m sconduct or bias
wer e known at that tinme. Therefore, these facts cannot constitute

"newl y di scovered” evidence. See United States v. Osori o-Pefia, 247

F.3d 14, 19 (1st Cir. 2001) (noting that facts known at the ti ne of
trial cannot be considered "newl y di scovered”). Thus, appell ant has
not even satisfiedthe first prong of the Rul e 33 standard for a new

trial.



Mor eover, we have previously held that a def endant who has
know edge of juror m sconduct or bias at thetine of trial waives such

aclaimby failingtoraiseit until after trial. See United States v.

Costa, 890 F. 2d 480, 482 (1st Cr. 1989). Qtherw se, "[a]ny other rul e
woul d al | ow def endants t o sandbag t he court by remai ni ng sil ent and
ganbling on a favorabl e verdict, know ng that if the verdict went
agai nst them they coul d al ways obtainanewtrial by later raisingthe
i ssue of juror msconduct."” [|d.

| n addition, Desir asserts that he has a clai mfor juror bias
based on Sukys' alleged knowl edge of his prior conviction. This
proposed evidence of juror bias also fails the test for "newly
di scovered" evidence. First, thedistrict court notedinits opinion
that it found no evi dence t hat Sukys had act ual knowl edge of Desir's
prior conviction. Second, even if Sukys did have know edge of the
prior conviction, this aspect of potential bias was not newy
di scovered. Sincethedistrict court found that Desir was awar e of
Sukys' presenceonthejury at thetine of trial, Desir |ikew se nust
have known t hat Sukys may have had know edge of the prior conviction.
Therefore, sincethe predicate for aclai mof juror bias was known at
the time of trial, it is not newly di scovered. And, once again,
because Desir knewof this claimfor juror bias at thetinme of trial

but did not raise it, the clai mwas wai ved.



Thus, since appel lant has failedto satisfy eventhe first
prong for a Rul e 33 noti on based on newl y di scovered evi dence, we
cannot say the district court abused its discretion in denying
appel l ant' s notion on hi s clai mof juror bias. See Conley, 249 F. 3d at
45 (stating that court nust deny notion for newtrial if defendant

fails to prove any of the four factors).



B. Inpanel nent by a Magi strate Judge

The district court al so deni ed appel l ant's notion for a new
trial based onthe "newly di scovered” evidence that jury sel ecti on was
conduct ed by a magi strate judge, rather than by an Article Ill judge.
Appel | ant al | eges that t his newevi dence, of which he was personal |y
unawar e until post-trial, denonstrates that histrial was infectedw th
constitutional error, thereby requiring a newtrial.

Desir's constitutional claim however, is not based on "newy
di scovered"” evidence. Desir contends that he was unaware that a
magi strat e j udge was presi ding over voir dire because t he j udge never
identifiedhisstatusincourt. Evenif appellant did not understand
t hat the judge conducting the i npanel nent was a magi strate judge,
def ense counsel testifiedas to his personal know edge of this. For
pur poses of a Rule 33 notion based on newl y di scovered evi dence,
defense counsel's know edge of the evidence and his or her
under standi ng of its | egal significance are inputedto the defendant.

See Osorio-Pefa, 247 F.3d at 18-19 (fi ndi ng t hat def endant's Rul e 33

chal l enge to a search warrant was not based on newl y di scovered
evi dence because def ense counsel knewof defects inwarrant, but just
failedtoraisethemat trial). Therefore, defense counsel's adm tted
knowl edge that a nmagistrate judge was conducting voir dire is
attributedto Desir, thereby nullifying any all egation that this was

"newl y di scovered" evidence.
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Appel | ant argues, though, that evenif heiscreditedwth
know edge of the judge' s magi strate status, his constitutional claim
still survives. Desir is incorrect for two reasons. First, as a
procedural matter, Desir has raised his constitutional claiminthe
formof a Rul e 33 npoti on based on new y di scovered evi dence. Thus, no
matter howgrave the constitutional error, heisrequiredto provethe
four factors, which include provingthat the evidenceis, infact,
newl y di scovered. Moreover, sincethedistrict court deniedDesir's
noti on, appel | ant nmust now neet an even hi gher standard t han provi ng
the four factors; he nust prove that the district court's denial of the
not i on was an abuse of di scretion. Appellant has failedto do either.

Second, as a substantive natter, Desir m sconstrues the case
| aw governi ng t he power of magi strates to conduct jury i npanel nent.
Appel | ant argues t hat a def endant nmust affirmatively grant consent in
order for amagi strate, instead of an Articlelll judge, to preside
over voir dire. Since neither defense counsel nor Desir affirmatively
consent ed, appel I ant argues that this is newevidence of constitutional
error. However, we have previously heldthat affirmative consent is

not required. See United States v. Martinez-Torres, 944 F. 2d 51, 52

(1st Cir. 1991) (rejectingthe need for specificwitten consent to
enabl e a magi strate to conduct voir dire). Rather, a magi strate may
conduct jury sel ection unl ess the defendant or his attorney regi sters

an objection. See Peretz v. United States, 501 U. S. 923, 934-36, 937,
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940 (1991) (finding that def endant has no constitutional right to have
an Articlelll judge preside at jury sel ection unl ess def endant obj ects

to judge's absence); see also Martinez-Torres, 944 F. 2d at 51-52

(same). Inthis case, neither Desir nor his counsel objected, so
appel | ant wai ved any constitutional entitlenent toan Articlelll judge
at jury inpanel nent.?
C. Attorney-Client Privilege

During the hearing on appellant’'s notion for anewtrial,
appellant's trial counsel, David Cicilline, was calledtotestify.
Appel | ant cont enpor aneousl y obj ected, claimng that some of Gcilline's
testinony was protected by the attorney-client privilege. The district
court overrul ed the objectionandorderedCcillinetotestify, citing
two reasons. First, thedistrict court found that appel | ant had wai ved
the privilege as to conmuni cati ons wi th his attorney about juror Sukys
because appell ant had, by his notion, put at issue whether his
know edge of Sukys' presence on the jury was new y di scovered. Second,

appel I ant had wai ved the privil ege as to these sanme communi cati ons

! Thus, at nost, defendant has an i neffective assi stance of counsel
cl ai mbased on counsel 's failure to i nformdefendant of the difference
between a magistrate and an Article |11 judge. An ineffective
assi stance of counsel claim though, ordinarily cannot be raised
t hrough a Rul e 33 noti on based on newl y di scovered evi dence. See
Osori o- Pefia, 247 F.3d at 19 (stating that nost circuits "have hel d t hat
facts giving rise to ineffective assistance clains are not newmy
di scover ed evi dence under Rule 33 if the facts were availabletothe
def endant at trial but he or she did not appreciate their |egal
significance").
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because appel | ant had voluntarily testifiedthat he did not recogni ze
Sukys during i npanel nent, in part because attorney Cicilline had
advi sed appel l ant not tol ook at the jurors. Desir contends that this
court-ordered testinony violated his attorney-client privil ege and
t heref ore constitut ed an abuse of di scretionin denying his notionfor
a new trial based on juror bias.

Vet her the attorney-client privilege appliesis afactual
determ nation for thetrial court whichwill only bereversedif itis

clearly erroneous. See TexacoP.R, Inc. v. Dep't of Consuner Affairs,

60 F. 3d 867, 883 (1st Cir. 1995). Inthis case, thedistrict court's
decision to order attorney Cicilline's testinmny was not clearly
erroneous.

The district court's finding that the attorney-client
privilege didnot apply was based upon a theory of i npliedwaiver. See

1 McCorm ck on Evidence § 93 (John W Strong, ed., 5th ed. 1999)

(noting that client's conduct, such as partial disclosure, my

constitute wai ver where it would be "unfair for theclient toinvoke

the privilege thereafter"); see al so 3Weinstein's Federal Evidence §
503. 41 (Joseph M MLaughlin, ed., 2d ed. 1997) (wai ver by i nplication
may occur whenever party takes a position that makes it unfair to
prot ect attorney-client comunications, such as whenaclient testifies
about portions of such conmuni cations or client relies onattorney's

advi ce as el enent of claimor defense); United States v. Wrkman, 138
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F.3d 1261, 1263-64 (8th Cir. 1998) (inplied waiver is to prevent
def endant from"sel ectively assert[ing] the privilegeto blockthe
introduction of information harnful to his case after introduci ng ot her
aspects" of attorney-client conmunications that are beneficial;
"attorney client privilege cannot be used as both a shield and a

sword"); United States v. Rakes, 136 F.3d 1, 5 (1st G r. 1998) (wai ver

"i s directed agai nst sel ective di scl osures by reserving protection for
only those communi cations that the privil ege hol der hinself is prepared
to keep confidential"). Inessence, thedistrict court determ nedthat
si nce appel | ant was cl ai m ng t hat he di d not recogni ze Sukys duri ng
trial, and his failure to recognize Sukys was partly based on
Cicilline s alleged adviceto not | ook at the jurors, the governnent
shoul d be al l owed to exam ne Gicilline to determ ne whet her appel | ant
was being truthful in his claimof non-recognition of Sukys.
The concept of inplied waiver of the attorney-client

privilegeis not well-developedinthiscircuit. See Uiited States v.

Billnyer, 57 F.3d 31, 37 (1st G r. 1995) ("Wii ver doctrine has only a
f ew hardedged rul es; as to many pernutations, it is afluidbody of
precedent reflecting avariety of concerns, includinganinsistence on
real confidentiality andlimtations basedonfairness.”). Evenin
t hose circuits which have had greater opportunities to di scussthe
contours of the inpliedwaiver theory, the analysisis fact-intensive

and based on a |l ess-than-definitive standard of fairness, seelnre
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G and Jury Proceedi ngs, 219 F. 3d 175, 183, 185 (2d Gir. 2000) (stating

t hat whet her fairness requires awaiver of privilegeis determ ned on
a case- by-case basi s, focusing onthe "specific context inwhichthe
privilegeis asserted"). Because inpliedwaiver requires a careful
wei ghi ng of facts and "shoul d not be applied cavalierly,"id. at 186,
we decline to address the specific contours of appellant's privilege
claim particularly since adeterm nationon privilegeis unnecessary
to affirmthe district court's denial of the new trial notion.
Even if we were to assune, wi thout deciding, that appellant's
argunment concerning the attorney-client privilege has nerit, hisclaim
for anewtrial fails because the district court still woul d have found
t hat appellant failedto satisfy the four requirenents for a newtri al
based on newl y di scovered evi dence. Wthout Cicilline' stestinony,
t her e was abundant evi dence to support a finding by the district court
t hat Sukys' presence on the jury was not new y di scovered: Sukys
identifiedhinmself and his position at thelnternational Institute
during i npanel nent and appell ant's sister, Nadine Desir, testifiedthat
she i nf ormed her brot her of Sukys' presence at thetrial. Thus, there
woul d have been no abuse of discretionfor thedistrict court to deny
the new trial notion for |ack of any "new y di scovered” evidence.

Concl usi on

Because appel | ant wai ved his juror bias claim the district

court properly denied appellant's notion.
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Affirned.
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